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Isgsue Arez: Federel) Procurement of Goods and Services (1900).

rontact: Office of the General Counsel: Procurement Law I.

Budget Function: Na‘ional Defense: Department of Defenve -
Procurement & Contracts (058).

Organization Concerned: Department of the Navy; Stopher
Hechanical Co.

Authority: B-18£764 (1977) . B-188387 (1977). B-185755 (1977).
B-176785 (1973) . B-189136(1) (1977). B-187671 (1917).
B-179723 (197&) . B-1829Y27 (1975 . A.S.P.R. 1-905.4(b).
AeS.P.R. 1-902, 37 Comp. Gen. 524. k6 Comp. Gen. 281, 53
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The protesier alleged a number of irregularities in the
procuresent of cold svarage equiplenf and requested a ruling
requiriry the Ravy to tevlinate the :isting contract. The
contract ias iampossible to perLura.aJd may be modified to permit
Celivery of eguipment which is noncompliant with tha invitation.
The second low bidder's ciaias for bid preparatinn costs was

denied. (Author/Sc)
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Contr1:L is nnditie( as 1npoas1b1e of -performaice
to pernit deliv;a, of equipnnn: noncomplisnt with
invitation. Second low biddex's claiam fog bid '
prepovation costs is denied: (1) agency aeither
knew nor should have known before award that equip~
ment was couuatcially unavnilahle since 10 of 11
vendors indicated coumpliant bida would ba sub~
mitted and record does not evidence ‘oral specifica-
tioun waiver"(2) low bid was renponaive' (3) .
preaward survey was unuecesaary a.nce awardee vas
contacted vendor; (4) low bid ‘approximated Govern-
ment ¢atimate and was only 16-percent Lelow h:gheat
bid; and (5) prebid-opening lerter irom supplier of
equipment protester would have furnished indicates
noncomplianca,

-

The' Depnrtmen: of the Navy (Navy) issved invitation for bids
(IFB) W62864-76-B-1074 for the procurement of cold storaga eqliipment.
Priox to bid opening, vendora\ware queried conuerning their under-
standing ‘of the technical apecificntions, 1nc1ud1n3 specifically the
requirenent for compressors with a piston apeedlof 875 fpm or leas.
The specificatiouns also required that the comprésssr have a direct
drive 1750 rpm motor. Ten véndors indicated that they could meat
the requirements and would bid. Bids were opened with the following

results:
Stopher Mechanical Co. $179,469
Austin-Campbell Co. ' 212,305
Qualicty Refrigeration 217,209
Aronousky & Associates 217;997
York Division, Borg Warner 220,103
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By letter dated the day of bid opaning, Austin~Camphell Co. (Austin-
Cample'l) suggested to the Navy that it conduct & preaward survey
becaunda the low bidder, Stopher Mechanical Co.. (Stopher), may have bid
nonconforming cowpressors. The next day and prior to receipt of Austip-
Campbell's letter, the Navy awarded Stopher the contract after norling
the sprezd between the two low bids and obtalning confi:rmation from tha
low bidder, whose bid was in close proximity to the Covernment estimate
($177,330).

After teceivins Stophet s gnop drawings about 1 morth efter avard,
the Navy concluded that the compressors offeved could Jnly mcet the
875 fpm requirement if the motors operated at 1170 rpm which would
have been in derogation of the specificatilon motor npee{ of 1750 rpm,
The Navy contacted tompressor manufacturers in am attempt te ascertain
if compliant :ompresscxs were commercially available. The coupraessor
zanufacturers informed tlie Navy that in view of the interdependent
rnquiraments of piaton and motor speed, they could not provide cowpliant
comnressors. Since commercially available comprelsora could not moat
Government specifications, the Navy determined that the specifications
were impogsible of performance. Accordingly, the ilavy modified the
specifications so Stopher could provide compressors with a 1000 fpm
nominal pision epeed, at no change in contract price.

I+ -
Austin-~Campbell contends that there were a numbetr of irregularities
in the nrocurement,

The Navy had euffici-nt reason to know prior ‘io award ‘that Stopher’e
bid was based on less expensive and noncompliant equipment because of
Stopher's unreaaonably low bid and the notice of that fact from Austin-
Campbell. The Navy 8 cost estimate had to be based on noncompliant“equip-
ment, since the Navy knows of no compreaaora that can meet the specifica-
tions. Consequently, a bid price, such 'as Stopher's, that approximated
the Navy's estimate should have been suspect. Deaspite this, the Navy
failed to- conduct a preaward, survey and auarded the contract%to an unkpown
and nonrespensive bidder withiu 24 hours after bid opening tather than to
Austin~-Campbell whith can supply compliant equipment. Acc:rdinw to the
protester, a Navy representative other_ than the codtracting officer
informed Austin-Campbell and other vendoi:s that compressor wodels SF~86
and 5F-126 which are manufactured by Carrier International Corperation
(Carrier) did not meet specifications-and would be rejected however,
York compressors, even though their motors ran at 1160 rpn and not at the
specified 1750 rpm, would be acceptable. The Navy repreaentative stated
further that no amendment to this effect would be necessary or forth.-
coming. Had the Navy supplied this informntion to Stopher, the Stopher
bid based on Carrier would have been withdrawn. Further, 1if Austia~-
Cawpbell had been permitted to bid thase noncompliant comprassors, lts
bid price would have been lower than the contract price,
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The Navy should have terminated Stopher's contrcet for dafault
rather than amend the specifications. The smendment is unwarranted
and discrizinates in fiavor of a nonresponsive bidder, which has no
excuse for not providing cold storage equipment at the contract price.,

Based on the forogoingL Austin-Campbell rcq -8 that the GAV
issue a tV.Ing vhereby the Navy would be required to tersirato the
contract with Stopher and award the contract to Austin-Campbell, cor
issue a ruling requiring the Navy to reimburse Austin-Campbell for
certaian unspecified enats iuncurred, apparently including bid prepara-
tion costs, and anticipated profit,

The Navy stataes that‘responsiveness is based ou the four corners
of the bid document, and’ there is no tasis for divermining that Stopher's
bid was nonresp01sive. Altnough Stopher's bid price was 132,663 less
than the next 1ety bid, the price was very close to the Navy's estiaate,
AccorZing to the Navy, the estimate was based on data from its engineeriug
library plun CSLJIation factors and 1nfornat4on from biddern of similar
equipnent.; HoreOVet, there was no reason to suspect at the rime of
award that the: eetiuate might be incorract., However, in view of the
pricefdiffe”ential, Stcpher was requested to and did verify the bid.
The Navy also statea that it wvas not necasssry to conduct a preaward
survey .0ince prebid discusaions had been held with Stopher, and Stopher
bi¢ without ewception. ‘

With regatd to Austin-Campbell's allegation that the Navy orally
waived specifications, and it could have supplied compli«-~ ~u1d’ storage
equipment, ths Navy states that no.oral waivers weve ; .- ..« and the
equipment which Austin-Campbell indicated it would hav. ;) 1led did nct
comply with the specifications set forth in the IPL,

Fi;ally. thc Navy alleges that there waa never any reason to tarminate
Stopner's contract for default. In sny eveht, ail cold storage equip-
ment required by the contract has been delivered, and thers are no grounds
for awarding Austin~-Campbell ccsts and anticipated profit.

According to the Navy, Stopher has performed the contract. AB a
practical mafter,!we will limit our consideration to Austin-~Campbell's
raquest for bid preparation costs. Anticipatcd profits are not recover-
able againsr the Government, even if a claimidnt is wrongfully denied a
contract. Robert Swortzel, B-188764, April 22, 1977, 77-1 CPD 280,
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Basentially, bid preparation eo-ts will be all ouud where the
Gouvernment acted arbitrarily or cnpric*ously with respact to a claimant's
bid or proposal. The underlving raticnale is that every bidder or offeror
has the right to have its bid honestly couaidcred by the Government, and
if that obligation 1s breached, and a bidder is thersfore put to need-
leas exprnse in preparing a bid, the bidder or offeror 1s entitled to
recovery of expenses, Morean Business Associates, B-18€387, May i., 1977,
77-1 CLD 344. Mere negligence, rowever, by the procuring activity ie
generally not sufficient to support a claim for bid preparation costs.
Groton Piping Corporation and Thames Electric Company (:0int venture)
~ Claim for Bid Preparation Costs, B-185755, June 3, 1977, 77-1 CED 89,

The principal issue to be decided ia whether the Navy knew or should
have known prior to awsrd that the specified equipment was not available
and,consequently, whether the Navy intended to nbditv the specifications
shortly after award. In this regard, we held in A &'J Manufacturiug
Company, 53 Comp. Gan. (38 (1974), 74-1 CPD 240, thet:

"% % ATt {s true that undexr the contract "Changas’
clause the contracting officer has the tiglt to make
changes to the specificationas which are within the
general scope of the contract and to adjust ithe
price equitably if the ccat of petformance is atfected,
B-176745, May 10, 1973, However, the competition to
be achieved in the award of Governmest contracta
must be held to the work actually to be: performed.
Thus, a contracting officer may)not award a coatract
competed under a given apecification with the inten-
tion to change io a different specification after
award. Otherwise, a majJor purpose of the Federal
procuraement 3ystem would be thwarted. Cf. 37 Comp,
Gen. 524 (1958); 46 id. 281 (1966).

"The short period betreen contract award * W #
and the amendment inevitably gives rise to questions
rconcerning the possibility that the change was con-
templated prior to award * * »

As noted, 10 vendors indicated during prebid discussionn that they
could meet specifications. Carriar,which wau contacted 3 days prior to
opening, however, indicated that it could not meet the specified 875 fpm
piston speed limitation, inter-alia, and would not bid,which was con-~
firmed by letter of the same date to the Navy. Carrier also stated that
the specifications had appareutly been 'selected around" Carrier equipment
and suggested the Navy review other manufacturers' products to insure
compliance with specifications,

F N
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While it can be argued that the Navy stiould have Leen put on notice
that compliant equipment may have been difficult or impossible to obtain
since the specifications were apparently based ou Carrier equlpment and
Carrier indicated that it could not bid, 10 other vendors stated that
they would bid withiut exception. Three of thene vendors, including
Austin-Cumpbell, had baen contacted on two uccaszions and affirmed that
they could meet spacifications.

With respect to the alleged oral waiver, the Navy denies that any
oral waiver was granted. Paragraph 3 of Standari Form 33A, Inatructions
and Conditiona. included in the IFB, speci{ically states thaL oral
explanntiqna given before award of a contract arz'not binding. Biddecs,
then, aasulc the risk by relying on oral advicc provided prior to awsrd,
Deere ‘& Cowpany, B-189135(1), June 28, 1977, 77-1 C™ (60. Moreover,
there;1s no indication in the record that the Navy modified or waived
specificationu piior to award. No written amendment vas issuel to the

speciticationn prior to bid .opening. Also, Carrier makas nc mention in its

prebid-opanins lettar that the Navy had waived the 1750 rpm requiremant.
Also the recovd shows that subsequent to award, the Navy cabled tha
requiriug activity requesting the name of a source which could supply
compliant equipment #nd apparently continued to believe that compliance
was possible. '

. .:Bused on the foregoing, it appearb that the Navy had reason to
believe and did in fact believe, both prior to award and for rome time
thereafter, thay, thé apecified equipment was available. Consequently,
we cannot conclude that, prior to award, the Navy had any intention of
changiag the specifications shortly after award,

As for the award’to Stopher, that firm bid without exceprion, and
where, as here, a bidder takes no except%on to the requirements of the
IFB, we have held that the bid is reaponhive on its face, evan.though a
determination is made after award that:the bidder will not supply what
thefaovarnmant raquired. Such determination goes to the hidder's
responsibility and not to the responsiveneas nf the bid. Government
Contractors, Inc., - Reconsideration, B~i27571, March 3, 1977, 77-1

CPD 159.

Even though Stopher's bid was responsive, a contract could not
have been awarded to Stopher until the contracting officer, pursvant
to ASPR § 1-902 (1976 .ed.) and § 1-904, 1 (1976 ed.), -found Stopher to
be responsible. _Cal-Chem Cleaningggompany, Incorporated, B-179723,
March 12, 1974, 74-1 CPD 127. In making the determination that Stopher
was xesponsibla, we can understand the reason why the contxaccing
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officer did not consider u presward survey necessary because Stopher
indicated during prebid discussions that it could provide compliant
equipment which, at that time, as we have concludad above, was &
reasonable assumption, With respect rs the contracting officer's
determination, ASPR § 1-905.4(b) (1976 ed,) provs .:a that a preaward
survey is required oinly wien the informat'on available to tha

procuring activity is not sufiiiient to enable the contracting officer
to make a determination regarding the responsibility of a prospactive
contractor. Ilnder thea c¢ircumecances, we cannot find that the contract-
ing officer's determination noc to request a preaward survey was arbitrary
or capricious,

Although Austin.-Caupbell alles.s that it orally informed a avy
representative at bid cpening that Stopher's low bid indicated an
intention to supply less expensive and nancomp’iant equipment, - we note
that Stopher's bid price of $179,469 was very close to. the,Navy [ ]
price estimate of $177,330 wnich was baeed on data from the Navy's
engineering library, plus escalation, factors, and infeormation from
bidders of similur equipmert. Accordingly, the Nayv considered Stopher's
bid price to be reusonable. In this regard, we have held that cthe
determination of whither a bid prica Js reasonable is the rasponsibility
of the procuring activity and the determidation wlll not’ beldisturbed by
this Nffice unless arbitrary and capricious. Nor>'is Industries,

B-182921, July )1, 1975, 75-2 CPD 31. We also-ncce that the Stophar's bid
was only 16 parcent below the hisheqt bid received There is no-evidence
of record which indicates that tiue Navy arbitrarily or capriciously
determined =hat Stopher's bid price was reasonable.

As far as impcqsibility is concerned the Navy Eonter s tha= the
Campbell would have supplied does not meet specificationa. More .
specifically, Austin-Camphell indicated that:it woiild have’ provided
Carrier duplex compressor units, i.e., a single elertric motor driviug
tw separate compressors. According to the Navy, the specifications dn
f.o - permit either literally or by implication the use of duplex unita.
The Navy also contends that Carrier agreed that the specifications
require a single compressor, since Carrier stated that its equipment
could not meet specifications,

Austin-Campbell, on the other hand, contends that the specificatione
do not zwohibit the use of duplex unins, anc'! Carrier never stated that
the epecifications require a single compreseor. In fact, Carrier allegedly
told Austin-Campbell prior to bid opening that it did meet specifications
with the duplex units. According to Austin-Campbell, the only reason
Carrier did not bid the daplex unit is that Carrier felt that the duplex
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unit was not competitively priced with regard to the York unic which
the Navy had told Carrier would be acceptable, Austin-Campbell atates
further that Carrier manufsctures a single compressor unit that ful-
fills all the specificationt of item 0002, and Carrier's duplex units
also meet the spacifications for items 0001 aand 0003,

The Carrier latter atated in pertinent part that:

"We are in receipt of the subject solicitation for
propnsal to cover certain cold storage equipment,

"While this solicitation covers equipment which has
apparently been selected around Carrier equipment,

at least in part, we are unable to comply with the
letter of the specifications, We must assume that
these discrepancies are due to human 2lement., None-
thalsss, ‘since we cannot comply with the letter of the
specifi:ations, we muat decline (o bid this specific
projact,

"While the ‘areas of dsviarion from spacifications

have been digcussed with- ynur * # * [Navy representa-
tive] it is appropriate thnt I restate them herein,
The opecific items of deviation are relative to the
compressoraq, paragraph 2,3, wherein piston speed for the
selected compressor ‘should be slightly over 1000 fpm.
Paragraph 2,3.1 apells out cnpscity per compreusor
duty, which does reflect that fron our 5F, H csnalog,
bit:does not incliide the derscionufor o:her than
mnximun possible actual gas tempaerature. It is for
these reasons only that we are unable to bid on cthis
particular project. We would suggest you review

other manufacturers' offerings for this project to also
insure compliance on these points."

This tends to support the Navy's contention.that the contract was
impossible of performance. Of particular significance, Carrier, the
supplier of the equipment which the protester says*is compliant,
specifically gives'a cles.,indicstion of noncompliance. We view'this as
very persuasive contcmporary evidence. Considering farrier's letter
and the post-awsrd statements by manufacturers of cold storage equirrant
that compliart equipment was’ not commercially available, we cannot f£ind
that the Navy improperly modified the contract with Stopher to the
derogation of Austin-Campbell's rights as a competitor for the contract.
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We recognize that the indications in the Carrier letter to support
impossibility of performance impact also on the prebid-opening Navy
knowledge regarding the availability of compliant equipment, Also the
record fails to explain the inconsistencie: between the befors-and-
after bid opening statements of vendors relating to specification
compliance, lowever, the circumstances viewed in their entirety do
not reach the requisite level for granting Austin-Campbell's claim

for bid preparation coats.
/ Z‘l Kt
Deputy Comptroller Geheral'™r..

of the United Statns






